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FI NAL ORDER

Appel I ants, Upper Keys Citizens Association and Fl orida
Keys Chapter |zaak Walton League of Anerica (Appellants), seek
revi ew of Monroe County Pl anni ng Comm ssion (Comr ssion)
Resol uti on No. P52-01, approving, with conditions, a request by
Appel l ee, Florida Keys Electric Cooperative Association, Inc.
(FKECA), for a mnor conditional use for an unmanned el ectri cal
substation on property adjacent to State Road 905, approxinately
2.5 miles south of the OCcean Reef C ub gatehouse, North Key
Largo, Monroe County, Florida. Resolution No. P52-01 is dated
August 8, 2001, and this appeal was tinmely filed. The D vision
of Adm nistrative Hearings, by contract, and pursuant to Article
XI'V, Section 9.5-535, Mnroe County Code (MC.C.), has

jurisdiction to consider this appeal.



| ssues

Appel l ants raise two i ssues on appeal: (1) whether they
wer e deni ed procedural due process of |aw when Comm ssi oner
Jerry Col eman declined to recuse hinself from consideration of
the request for a mnor conditional use, after Appellants
requested his recusal; and (2) whether the Commr ssion's decision
to approve the mnor conditional use is consistent with the
Monroe County 2010 Conprehensive Plan (Plan), and in particular
Policy 103.2.4. Stated otherw se, the second issue includes
consi deration of whether there is conpetent substantial evidence
to support the Comm ssion's findings and ultinmate decision to
approve, with conditions, the mnor conditional use.

After approval of several, unopposed extensions of time for
all of the parties in this appeal, Appellants filed an Initial
Brief and a Reply Brief, and Monroe County and FKECA fil ed
separate Answer Briefs. Oral argunent was heard on February 7,
2003.

I1. Background

On or about Septenber 9, 1998, FKECA applied for a m nor
condi ti onal use for the purpose of establishing an unmanned
el ectrical substation to be located on a 2.02-acre portion of a
former Florida Departnent of Transportation (FDOT) right-of-way,
known as A d Card Sound Road, in North Key Largo, Monroe County,

Florida. This parcel was acquired by FKECA from FDOT (by qui't



cl ai mdeeds) in 1997 and 1998. FKECA exchanged a three-acre
parcel for this 2.02-acre site (which is the site approved by
t he Comm ssion), when FKECA determ ned that the fornmer site
coul d not be used for the substation because of "environnental
sensitivity." Nunerous docunents were submtted with the
appl i cation.

On April 11, 2001, Martin Schultz, Senior Planner, and
Ral ph Goul dy, Senior Adm ni strator-Environnmental Resources,
provi ded t he Devel opnent Review Commttee (DRC) with a
Menor andum whi ch provided a review of the application.

Staff reviewed the application for consistency with
provi si ons of Monroe County Land Devel opnment Regul ations (LDR)
and the Plan, and the application was found to be in conpliance
with several criteria and not in conpliance with others. Staff
stated that conpliance had not been determ ned with respect to
ot her regul ations. The application was also reviewed for and
found in conpliance with several provisions of the Plan,
including but not limted to Policy 103.2.4, see page 8, infra.
(Record, pages 415-416). Staff recomrended approval of the
m nor conditional use with conditions.

On June 4, 2001, the DRC unani nously recommended that the
Comm ssi on approve the mnor conditional use, with conditions,
and entered Resolution No. D16-01. The DRC adopted the

"Fi ndi ngs of Fact and Concl usions of Law' proposed in the



Menorandum Unlike the staff's anal yses of conpliance issues,
the DRC s Resol ution does not directly discuss Policy 103. 2. 4.
See Endnote 7, infra.

On or about June 18, 2001, Appellants requested the recusal
of Conm ssioner David Rtz based on a conflict of interest.
Conmi ssioner Ritz recused hinself and did not participate in
consideration of the matter.

By separate letter of June 18, 2001, Appellants also
requested the recusal of Conm ssioner Col eman based on

all egations of bias in light of the alleged "antagonistic nature
of" the relationship between Appellants' counsel (Lee R Rohe,
Esquire) and Commi ssi oner Col enan arising out of independent
[itigation between Conm ssioner Col eman and Appel |l ants’
counsel's clients/parties opposi ng Comm ssioner Col eman's
interests. Appellants also provided an affidavit of Joan

Mowery, a nmenber of Appellants' organi zations, who expressed "a
present and real fear that the organi zations represented by
M. Rohe will not receive a fair and inpartial hearing on
July 25, 2001. . . ."

By letter dated July 23, 2001, Comm ssioner Col eman advi sed
M. Rohe that he would not recuse hinself and stated the reasons
for his decision. Conm ssioner Col eman participated in, mde

the notion to approve the staff recomendati on, and voted in

favor of approving the m nor conditional use.



On June 6, 2001, staff (M. Schultz and M. Goul dy)
prepared a Menorandum analyzing the application. This
Menmorandumis simlar to the Menorandum staff prepared and
submtted to the DRC on April 11, 2001. (A copy of the June 6,
2001, Menorandum was not included in the Record. By Order of
February 25, 2003, Mnroe County, after consultation with the
parties, was ordered to file a copy of this Menorandum because
it was referred to and i ncorporated by reference as part of the
record by the Commi ssion in Resolution No. P52-01. This
Menorandum i s nade a part of the Record.)

Wth respect to Policy 103.2.4, staff stated: "The
applicant's submttals concerning | and availability, State and
Federal use restrictions on public |ands, constraints regarding
transm ssi on di stances, and required environnental disturbances
relative to alternate sites closer to Ccean Reef suggest that
the proposed site results in the | east environnmental inpacts
whil e neeting the engineering constraints faced by the utility.
Staff recogni zes that efficient, reliable, and adequate
el ectrical service protects the public health, safety, and
wel fare."

After discussing the conpliance issues, the staff's June 6,
2001, Menorandum (in the "Staff Analysis" section IV.) provided:

Due to the environnmental sensitivity of North

Key Largo, the FKEC substation nmust be desi gned
to mnimze environnental degradation. Since



much of the area is under conservation within
the Crocodil e Lakes National WIdlife Refuge
and the Key Largo State Botanical Site,

avail abl e di sturbed sites are |limted.
Additional limtations on site selection result
from engi neering constraints related to energy
line | osses associated with transm ssion of

el ectricity over distance. Placing the
facility on identified sites north of the
intersection of S-905 and Card Sound Road wi ||
requi re hammock clearing for the substation and
as well as for a significant nunber of
addi ti onal high voltage transm ssion towers.

Much of the proposed site is disturbed with
secondary regrowth of native vegetation and
exotics, and the presence of nunerous fill and
debris piles. It is Staff's opinion that

m ni m zi ng encroachnent into the site, renova
of debris, fill, and exotic vegetation, along
wi th an approved restoration of the remaining
di sturbed area and conti nui ng managenent of
exotic vegetation and fire ant infestation,
Will result in |ess cunulative environnental

i npacts than would occur with alternative sites
to the north.

On July 25, 2001, the Comm ssion held a public hearing to

consi der FKECA' s application. John Burch, P.E., M ckey

Harrel son, P.E., Charles Russell, CEO of FKECA, Robert Smth,
Thomas Edward Lodge, Ph.D., and Donald L. Craig, A 1.C P.
testified for FKECA. Joan Mowery, M chael F. Chenowet h,
Esquire, and several nenbers of the public, including but not
limted to Steve Klett, the refuge manager at Crocodil e Lake
National WIldlife Refuge, testified in opposition to the

appl i cation.



After hearing the evidence and argunent of counsel, the
Comm ssion voted three to one to approve the m nor conditiona
use, with conditions. The Conmm ssion's decision was reduced to
Resol uti on No. P52-01 and entered August 8, 2001.

[, Fact s

The follow ng facts are gathered from the evidence
presented to the Comm ssion, which is contained in the Record of
this appeal .?!

The proposed substation is to be located on a 2.02-acre
parcel (project or proposed site), adjacent to State Road 905,
approximately 2.5 mles south of the Ccean Reef C ub gatehouse,
in North Key Largo, Florida. The proposed structure is shown to
be approximately 1,924 square feet with equi pnent and wires al so
on the site extending to power poles adjacent to State Road 905.
The proposed substation is designed to serve the Ocean Reef
Communi ty.

The proposed site is zoned Native Area (NA) under Mnroe
County's Land Devel opnent Regul ations (LDR) as a | and use
district.?

The proposed site is an abandoned roadway adj acent to a
former radar base, which is currently part of the Dagny Johnson
Key Largo Hanmock Botanical State Park (Park)® on the Atlantic
Ccean, or eastern side of the site. The majority of the other

lands in the area are reserved for conservation with the Park,



and the Crocodile Lake National WIldlife Refuge (Refuge) on

Bi scayne Bay, or western side of the site. The |andowners

adj acent to the proposed site are the Board of Trustees of the
I nternal |nprovenent Trust Fund, as owner of State of Florida
| ands, the FDOT, and the United States of Anmerica.

As part of the application, FKECA submtted a "Key Largo
Subst ati on Needs Anal ysis" dated August 2000. The purpose of
this needs analysis was to denonstrate that the proposed site
was appropriate as a substation and consistent with applicable
provi sions of the Monroe County Code LDRs and the Monroe County
Conprehensive Plan, and in particular, Policy 103.2.4 which
provi des: "Monroe County shall require that public facilities
be devel oped on the | east environnentally sensitive |ands and
shall prohibit the | ocation of public facilities on North Key
Largo, unless no feasible alternative exists and such facilities
are required to protect the public health, safety, or welfare."*

FKECA indicated in its Needs Analysis that its "l ong-range
facilities plan" identified the North Key Largo distribution
system as requiring inprovenment by the addition of a proposed
substation. FKECA noted that

the thirteen (13) mle long feeder system

adj acent to State Road 905, serving the North
Key Largo area, including the Ocean Reef d ub,

i s experiencing substantial |ine | oss and
di minished reliability due to the | ack of
adequate voltage stabilization. In |layman's

ternms this situation neans that the present



el ectric distribution systemis inefficient,

| oses voltage along the | ength of the
distribution system and often results in
brown-outs or voltage spikes in the Ccean Reef
conmuni ty.

Because of the proposed project site's size and | ocation
within the native land use district, FKECA was required to
obtain a mnor conditional use permt.

To support its application, FKECA provided, in part, an
assessnent of alternative sites for the proposed substation.

Bef ore di scussing the evidence pertaining to this analysis, a
bri ef discussion of the evidence as to how electricity is
provi ded by FKECA is appropriate.

John Burch is a licensed professional engineer in the State
of Florida. He has worked for FKECA for over nine years and is
currently the Director of Engineering for FKECA. He has
experience in electrical system planning and design, construction,
and operations.

FKECA buys al nbst 100 percent of their power from Florida
Power & Light (FPL). The electricity travels fromFPL's system
to FKECA' s system by a transm ssion system "like a super
hi ghway." The electricity travels fromFlorida Cty south down
Card Sound Road (SR 905). In order to serve the public, the

electricity nmust pass through an interchange. |t becones usable

through a transformer and a substation. The closest substation



in the North Key Largo area is the Oz Mbody station at Mle
Mar ker 106.

According to M. Burch, the | oad has "dramatically
i ncreased"” over the past 12 years and the systemis not designed
to carry the required | oad. FKECA has experienced a line |oss
which has resulted in an "extrenely | arge anount of power |oss
because of the | arge anount of power that nmust flow for" an
extra 20 mles. FKECA estinates approximately $329, 700 a year
in | ost resources because of the need to transport power an
additional 20 m|les.

Location of the substation at the proposed site would all ow
FKECA "to neet the national standards for voltage drop. |If
[ FKECA noves] any farther south fromthat |ocation then the
vol tage drop is going to increase dramatically and [ FKECA wi ||
not] be able to neet the voltage drop standards.”

The proposed substation is approximately 40 percent small er
than a normal substation. No additional transm ssion or
distribution lines will be required. The substation allows
FKECA to tap into the existing transm ssion |line system

There are no transmssion lines fromthe proposed site to
Ccean Reef; only a distribution [ine. 1If an Ocean Reef site
were chosen, transm ssion |ines would need to be built.

If the substation is built on the proposed site, FKECA' s

line | osses would be reduced from $329, 000 a year to $68,000 a
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year, the voltage would be within the national standards, and
reliability woul d be increased.

M ckey Harrel son, a registered professional engineer in the
State of Florida, also testified in favor the application. He
descri bed the function of the existing systemas "totally
i nadequate.” M. Harrelson confirmed M. Burch's testinony
regardi ng the benefits of using the proposed site from an
engi neering perspective.

Charl es Russell, CEO of FKECA, testified in support of the
application. Hi's testinony supported M. Burch's testinony. He
reiterated that placing a substation inside Ccean Reef woul d
cause environnmental damage by the necessity of building "two or
three mles" of transm ssion |ines.

El even sites, plus the site ultimately approved by the
Conmi ssi on and owned by FKECA, were exam ned pursuant to the
following criteria: project electrical suitability;
environnental criteria; |and ownership criteria; |and use and
zoni ng desi gnations; conprehensive plan policy criteria;
principles for guiding devel opnent; and surrounding |lands. A
map attached to the Needs Analysis identifies the corridors
al ong State Roads 905 and 905A in which an electrical substation
coul d be placed according to FKECA. As noted by FKECA:

The sel ection of these corridors was based upon

the absolute criteria that the substation be
pl aced within an area adjacent to the existing

11



distribution lines fromthe mainland and al ong
State Route [sic] 905. Wthin these corridors,
sites were chosen based upon the availability
of di sturbed upland areas close to Road 905 or
Road 905A. Once the sites were chosen

el ectrical suitability criteria are applied to
each of the sites. The electrical suitability
criteria are driven by the behavior of
electricity transmtted over |and by neans of
wire, and the cost attendant with providing
such lines and ancillary equi pnment. The effect
of electrical transm ssion of the type
available to the cooperative results in
geographic limtations on where a substation to
boost or nmintain voltage nay be pl aced.

Pertinent here, environnmental inpacts were considered.
Robert Smth of the Robert Smth Conpany, and Dr. Thomas Edward
Lodge conpl eted an environnental analysis of each potential
site. M. Smth has a bachelor's degree in nmathenatics and
bi ol ogy. He also has a master's degree in organi smal ecol ogy
and bi ochem stry.

The record contains "alternate site biological reports"” and
"habitat evaluation indices for project site and alternate sites
margi nally feasible with disturbed areas.”

M. Smith explained that the Plan establishes a habitat
eval uation procedure called an "HEl or habitat anal ysis" which
"is a conpilation of various environnental paraneters that are
revi ewed and conbined into an overall picture of the relative
degree of pristineness of one parcel or another parcel as it

relates to either plant communities or animal communities in a

particul ar area or the actual physical ground that the comunity
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is located within. That's codified within Conprehensive Plan as
wel | as the Monroe County Code."
I n assessing proposed sites, M. Smth and Donald Crai g,
A l.C P., reviewed existing aerial and zoni ng maps of Monroe
County, and | ooked at potential areas |arge enough to
accommbdat e t he substation and connecting to State Road 905.
During the hearing before the Commi ssion, M. Smth
provi ded a summary of his findings with respect to each site
which anplified the witten docunentation in the record. (There
is amp in the record (Record, page 273) prepared by Dr. Lodge,
whi ch shows the | ocation of the 12 sites.)
Rel evant here, alternate site nunmber 11 was anal yzed.
(Only sites 9 and 10 are south of site 11.) Alternate site
nunber 11 neasures approximtely 3.1 acres, and was owned by
FKECA, and was proposed originally for the electrical substation
until it was determ ned to be unsuitable because of the
environmental |y sensitive nature of the site. As noted above,
this site was traded to the FDOT for the current proposed site.
M. Smith concluded (in a January 10, 2000, witten report)
that site 11 "was anal yzed and found to be a high quality
tropi cal hardwood hammock. The open space ratio would be 0.80.
The hammock of which the subject parcel is a part has
significant wildlife value for endangered species.” On the

"normative suitability scale" provided wth the needs anal ysis,
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alternate site nunber 11 received a score of 10, whereas the
FKECA proposed site received a score of 32, with a higher score
being nore suitable than a | esser score, based on the "alternate
site selection criteria” nmentioned above. See page 11, supra.
The proposed site received the highest score (of the alternative
sites reviewed) for suitability.

M. Smth also provided a m xed habitat analysis for the
proposed site. The site was descri bed and habitat types
eval uated. The hammobck areas | ocated on the property are
described in sone detail. M. Smth also observed that a
majority of the site "would be classified as disturbed | ands.™
H s conclusions are:

V. Concl usion, Open Space, Buil dable Area and
Cl ustering:

A.  Low Hammock: The | ow hanmmobck was eval uat ed
and found to be a noderate quality hanmmock.

The environnmental open space would be .60 which
woul d al l ow for 40 % bui |l dable area. Since the
zoning is native hammock (NaH), the open space
woul d be .80 and only 20 % coul d be used for
bui | dabl e purposes. This would equate to

+ 1,484 sq.ft. of buildable area.

B. Hi gh Hammock: The hi gh hamock was

eval uated and found to be a noderate quality
hamock. The environnental open space woul d be
.60 which would for 40 % buil dabl e area. Since
the zoning is native hammock (NaH), the open
space would be .80 and only 20 % coul d be used
for buildable purposes. This would equate to

+ 4,836 sq.ft. of buil dable area.

C. Disturbed Lands: The disturbed | ands
measur ed 53,420 sq.ft. (1.23 acres). The

14



envi ronnment al open space ratio of .20 which
woul d all ow for 80%to be built upon. Since the
zoning is native disturbed (NaD), the open
space would be .60 and only 40 % coul d be used
for buil dable purposes. This would equate to

+ 21,368 sq.ft.

D. Fringing Mangroves: The fringi ng mangroves
portion of the parcel neasured = 3,600 sqg.ft.
The environnental and zoni ng open space is

100 % and as such no buil dable area is present.

Total Buildable Area: 27,688 sq.ft. The

Monr oe County Code requires that clustering of
bui |l dabl e area be within the environnental ly

| east sensitive area of the parcel when nore
that [sic] one habitat category is present on
site. The environnmentally |east sensitive area
of the parcel would be the disturbed | ands
portion.

Alternate site 1 was eval uated on June 29, 1999.
(Alternate site nunber 1 is the northernnost site.) This site

is "part of the utility area of Ocean Reef C ub, North Key

Largo, Monroe County, Florida." It is zoned "Sparsely Settled
(SS)." M. Smith provided the following witten "sumrary
statenment”: "The subject parcel is |located within the Ocean

Reef Club within North Key Largo. The parcel is a portion of
the utility grounds area of the Club. The parcel was contained
wi thin a devel opnment agreenment (D.A ) with Monroe County. The
use proposed wthin the devel opnment agreenment was for a driving
range. The parcel abuts the airport and is within the geonetric

dome of interaction with the flight path glide zone, a.k.a.
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clear zone. There are no environnental features on site.” It
is a "scarified" site. This site received a rating of "15."

Alternate site nunber 2 (south of site 1) was al so
evaluated by M. Smith on June 28, 1999, and January 15, 2000.
This site is located at "AOd Card Sound Roadway and adj acent
| ands adj acent to the Ocean Reef Club, North Key Largo, Monroe
County, Florida." Alternate site nunber 2 received a rating
of "8" on the suitability scale. M. Smth's conclusions in the
January 15, 2000 report are:

I11. Conclusion, Open space and Buil dabl e Area:

A.  Tropical Hardwood Hammock: The hammock was
eval uated and found to be a high quality
hammock. The open space ratio would be 0.80
whi ch would allow for 20 % of the hamock to be
cleared and built upon[.] However all clearing
in excess of 10 % would require that any tree

| arger than 4 inches in dianmeter at breast

hei ght be relocated. The hamobck woul d need to
be cleared for a length of 178 L.F. and a width
of 59 L.F. (10,502 sg. ft.) in order to
accommodat e the proposed facility. Since the
open space ratio is 0.80 then the m ni mum area
of 52,510 sq.ft. (1.205 acres)[.] [T]ropical

har dwood hamock woul d need to be annexed onto
t he roadway such as to conformw th the Monroe
County Code.

B. Roadway: The disturbed portion of the
roadway right of way | ocated adjacent to the
Ocean Reef Club (north) could not be used as it
is wthin the required setbacks associated with
the native | anduse [sic] district. The roadbed
is =+ 25 feet wwde with a shoulder area of + 10
feet. The facility is 94 feet wde and 178
feet long (16,732 sq.ft.). This area woul d
accommodate 178 L.F. X 35 L.F. = 6,230 sq. ft.
The remainder of the facility would be in the

16



tropi cal hardwood hamrock areas. |In order to
conformw th the open space requirenent of 0.60
(native disturbed or scarified) the [ ength of

t he roadway and adj acent shoul der area woul d
need to be 297 linear feet. This would be in
addition to any driveway or roadway needed to
access and setback the facility fromthe paved
roadway (S-905).

During the hearing, M. Smith further anplified on his
concl usi ons that the proposed sites (1 and 2) in or around Ccean
Reef were not as feasible as the site chosen. Wth respect to
the Ocean Reef site, M. Smith considered M. Burch's assessnent
of the need to construct transmssion lines to the OCcean Reef
site and opi ned:

| went and | ooked at the |ocations on both

si des of the road, seeing where you would put a
transm ssion line and | have been infornmed that
if atransmssion line would be constructed it
woul d be on the west side of 905. So | went

t hrough, wal ked the whol e di stance there and
did a habitat analysis of the west side of the
road. And effectively it would result in

cl earing of approximtely four acres of either
tropi cal hardwood hanmock or nangrove wetl ands.
It probably would be inpossible to obtain
permts to do that type of clearing.

M. Smith al so discussed the appropriateness of the
proposed site during the final hearing, and testified in part:

The proposed site is or was an abandoned
roadway which at one tinme was 905 before it was
abandoned. It currently was a roadway,
physically has a roadway in the center of it
and part of that has been filled, other parts
have not been filled, didn't need to. |It's
[sic] elevational change for the Keys is
relatively significant because it goes froma
wet | and el evation on one corner to an el evation

17



of around eight or nine or even ten feet at the
hi ghest point which is relatively quick
gradation for the Keys. Al ong the roadway --

at one tine the entire roadway was cl eared
except for sone portions of the northernnost
corner of the parcel.

: The northernnost portion of the parcel
was not cleared and it's about, approximtely
20 to 22 feet wide fromthe edge of the cleared
area to the edge of the surveyed parcel and
that's part of mature tropical hardwood
hamock. The rest of the parcel is considered
to be disturbed and portions of it are
recovering with native species and ot her
portions are growing with exotic pest plants.
The rear of the parcel, the eastern nost third
approxi mately, would be characterized as

di sturbed with exotic pest plants. [It's heavy
[sic] trashed. There is a fair anount of
dunpi ng and debris that's there and a
significant nunmber of, a significant nunber of
ol d pieces of nmetal that have been thrown
there, boats, washing nmachines, that type of
stuff and roofing material .

The one corner of the property which would
be the western nost corner abuts on to a
mangrove area and has some mangrove wetl| ands.
We are not proposing to be in that area. W
are proposing to use the existing roadway. And
when we first designed the site plan it was
| ocated in the rear of the western nost sector
of the parcel because of the anmpbunt of exotics
that were there. After nmeeting with the county
bi ol ogi st, spoke with N ko Reisinger and al so
wi th Ral ph Goul dy they suggested maybe we
shoul d consider noving it closer to the
hi ghway. [ °]

Qur objective originally was to try to
situate in the rear where there were nore
exotics, and as well you wouldn't be able to
see the facility the further back that it is.
| just thought from design perspective it is
probably a better idea to be closer to the road
because there is |l ess wires and everything that

18



need to be put in. However the county decided
and we had gone along with it obviously, that
we nove the facility closer to the road, to
905.

One of the benefits associated with that
or | leave [sic] the logic pattern that the
county biological staff used, and they can
correct me if I"'mwong, is that a portion of
any devel opnent order issued by Monroe County
requires that if you have any area that has
exotic pest plants that all the exotic pest
pl ants need to be renoved fromthere and the
area restored. So our intent was to situate
the facility closer to 905 which allowed us a
much | arger area in the rear of the parcel to
recreate and reforest, hence recreating the
wildlife corridor that would extend fromthe
forest on the north side to the reforesting
areas to the south of the parcel hence it's a
bi gger area to restore.

M. Smth advised that the proposed site consists of
approximately two acres and FKECA wi Il be using approxi mately
one-third of the site. According to M. Smith, the net result
woul d be to end up with nore tropi cal hardwood hammock than
currently exists due to restoration that would be required of
FKECA. M. Smth was satisfied that the design and the | ocation
of the substation on the proposed site mnimzes environnent al
i npacts.

Wth respect to the potential building of the facility in
Ocean Reef, M. Smth advised that a secondary inpact of using
this site would require the renoval of approximately four acres
of either tropical hardwood hammock or mangrove wetl ands.

Overall, he opined that the "inpact upon placenent of the
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facility there [Ccean Reef] would be many tines greater than
where [ FKECA proposed] it to be." On the other hand, M. Smth
agreed that the Ocean Reef "site [nunber 1] had no environnent al
features.” "It's scarified.” But, he reiterated on cross-
exam nation that he was concerned with the placenent of required
transm ssion |ines which was probl emati c.

Dr. Lodge, an environnental scientist and primarily an
ecol ogist, also testified in favor of the application.
Dr. Lodge has a Bachelor of Arts degree with a major in zool ogy
from Ohi o Wesl eyan University, and a Ph.D. in biology fromthe
University of Mam in 1974. He is the author of the Evergl ades

handbook subtitled Understandi ng the Ecosystem which contains

chapters on mangrove, tropical hardwood hamock, and Fl orida
Bay. He has had consi derabl e experience in evaluating inpacts
of construction in environmentally sensitive areas.

Dr. Lodge visited all of the proposed sites, and sone of
t hem several tines. He focused on the environnental aspects of
each site.

Dr. Lodge opined that the proposed alternative of
constructing transm ssion lines into OCcean Reef was not
appropriate. He was concerned with the fragnmentation which
woul d result fromconstruction of the transmssion lines in this
area. He was also concerned with the "edge effect” which can

result in an ecol ogical probleminvolving invasive species. He
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opi ned that there was a "much | arger environnental inpact” to
run transm ssion lines rather than use the proposed site.

As part of the application, FKECA submtted a nmenorandum
letter fromM. Craig dated June 14, 2001, evaluating the
expected inpacts froman alternative |ocation of the proposed
subst ati on sonewhere within the Ccean Reef Club. M. Craig
summari zed the results of the consultant teanlis anal ysis that an
OCcean Reef Club substation be rejected. The conclusions are as
fol | ows:

1. A substation at ORC would require the

construction of a new double circuit
transm ssion line fromthe three-way stop to

ORC.

2. Line losses will still be unacceptable with
a new transm ssion |line extension to the Ccean
Reef d ub.

3. The environnmental damage associated with
construction of a new transm ssion |ine wuld
be greater than those associated with the
proposed site.

4. The new transm ssion |line would have to
carry one-half (1/2) the load of the entire
system for the Florida Keys. The alternating
current with loads of this size nust have a
return circuit to Key West.

5. The cost of an alternative involving a
conpl ete underground transm ssion line to the
ORC substation site woul d be excessive and
woul d i nvolve as nuch, if not nore

envi ronnental damage as the transm ssion |ine
alternative.

6. An assunption that new transm ssion pol es
woul d sinply be placed in the sanme | ocation as
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the existing distribution poles is incorrect.
The Fl orida Departnent of Transportation
requires that the larger concrete transm ssion
pol es be placed far away fromthe road travel

| anes in order to mnimze the danmage to

aut onobi | es and passengers in collisions with
| arge i mobil e obj ects.

In addition, the consulting team cal cul ated the | ocati on,
site and effects of placing a series of transm ssion |ine poles
to a substation |located at the Ocean Reef Cl ub. Nunerous
calculations are included in M. Craig's letter. Part of the
anal ysis contained in M. Craig's letter referenced clearing
i npacts associated with the construction of the transm ssion
line on which distribution Iines would be support ed.

During the hearing, M. Craig sunmarized his previous
findings wth respect to the construction and mai nt enance
i mpacts which will likely result if a transmssion |line or a
sub-service line were to be placed inside the Ocean Reef C ub.
He, in concert with other experts including M. Burch and
M. Russell, concluded that it would take approximately 38 new
poles to take the transnmission line into the gate of Ccean Reef
Club, an alternative site favored by Appellants. He stated that
the clearing of existing hamock for new transm ssion |ines on
the Ocean Reef site was worse than installation of the

substation. Approximately 3.9, not 10.9 (Record, pages 103 and

257) acres of hammock would be cleared. M. Craig al so
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subtracted the tenporary construction clearing fromthis figure
to arrive at the permanently cleared area of 3.47 acres.

M. Craig further testified regarding FDOT regul ati ons
which require the placenent of utility structures at the
farthest edge of the right-of-way.

As a professional planner, M. Craig opined that the
proposed site was the least environnentally sensitive site that
has been identified for the placenent of the substation and that
there are no other considered sites which would be equally or
nore feasible than the proposed site. (M. Craig is not an
engi neer nor a practicing biologist or economst.)

On cross-exam nation, M. Craig reiterated that in his
opi nion, the clearing of the hammock for the new transm ssion
line to and from Ccean Reef C ub would be worse than the
installation of the substation at the proposed site.

During the hearing, M. Craig' s assessnents especially with
respect to the location of the poles and the clearing inpacts
associated with the construction of the transm ssion |ine, were
criticized by Appellants’ witness M. Mchael F. Chenowet h.

M. Chenowet h suggested that perhaps FDOT woul d grant a waiver
fromsiting requirenents in order to avoid the |l oss of the
approxi mately four acres of hammobck due to the construction of

the transm ssion |ines.
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M. Chenoweth believes that there is roomfor the
substation inside the Ccean Reef Club, outside the gate of the
Ccean Reef Club, and inside the entrance to the Angler's d ub.
He stated that there are alternative and feasible sites between
alternate sites 1 and 2.

M. Chenoweth al so disagrees with the staff analysis that
t he proposed site will result in |ess cunul ative environnent al
i mpacts than would occur with alternative sites to the north,
i.e, the Ccean Reef area. M. Chenoweth states that FKECA
shoul d have pursued a waiver fromthe FDOT fromthe setback
requi renments and, second, alternate site nunber 1 is the best
site because it has no environnmental features that will be
i npacted by construction of the substation. He also favors
alternate site nunber 2. M. Chenoweth states that North Key
Largo had "the |argest contiguous hardwood hanmmocks . . . in the
United States"” and that the "[P]ark has the hi ghest CARL
priority when it was being acquired."”

Prior to the hearing, M. Chenoweth submitted a letter
offering a lengthy critique of the application.

M. Chenoweth has a degree in environnental engineering
technology fromFlorida International University and a | aw
degree. He spent 31 years as a reserve officer in the Arny

Corps of Engineers. He does not have training in the siting of
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structures for FDOT right-of-way projects. Rather, his
testinony is based on his personal observations.

Hs belief that a waiver is possible is based on his
experience with the Governor and Cabinet of the State of
Florida. He has never sought a waiver fromthe FDOT.

On rebuttal, M. Burch di sagreed with M. Chenoweth
regardi ng whet her the FDOT woul d grant a wai ver.

There were several persons fromthe public who opposed the
application. They spoke, in part, about the inportance of the
Park, e.g., being a "fragile ecol ogical treasure" and "hone to
many endangered and threatened plants and ani mal species.”
(Record, page 160). Steve Klett, the refuge manager at the
Crocodi |l e Lake National WIdlife Refuge, also spoke in
opposition to the application. He is a biologist who |ives
approxi mately one mle fromthe proposed site. M. Kl ett opined
that "[t]he project would result in a |oss and fragnmentation of
habi tat inportant to these species and would attract black rats,
fire ants and invasive exotic plants which are all detrinental
to the endangered species in North Key Largo. A case in point
is the endangered Key Largo woodrat and Key Largo cotton nouse.
Bot h speci es have shown a rather dramatic decline in their
popul ati on over the |ast 20 years." He believes that the Ccean
Reef site "would have far |ess inpact to the endangered species

of North Key Largo."
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The Record contains a May 31, 2001, letter fromDavid E
D smutes, Ph.D., a "consulting econom st.” Dr. Disnukes was
critical of, in part, FKECA's Needs Analysis, including the
information on alternative sites, and growth forecasts.

After closing argunents, Edward Koconis, A 1.C P, Island
Pl anning Team Director, and DRC Chair, favored the application
al t hough he said "it wasn't the easiest thing in the world."
Nevert hel ess, he recommended t hat the Conm ssion adopt an
addi tional finding of fact which appears in Resolution No. P52-
01 as follows:

6. Based on the application, we find that the
proposed project is consistent with Florida
St at ut e 380. 0552(7), bal anced between
380. 0552(7)(h)8. which states that one of
the principles for guiding devel opnent in
the Florida Keys Area, regarding the
protection and designation as an area of
critical concern, is to protect the val ue,
efficiency, cost-effectiveness, and
anortized |life of existing and proposed
maj or public investnents, including City
El ectric Service and the Florida Keys Co-
op, and Section 380.0552(7)(i) which states
that adverse inpacts of public investnents
on the environnental resources of the
Florida Keys be |imted, and all other
factors of Section 380.0552(7).

M. Koconis stated that these statutory provisions should be
consi dered, especially regarding an interpretation of

"feasibility" which appears in Plan Policy 103.2.4. See page 8,

supra.
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After deliberating, Comm ssioner Coleman noved to approve
the staff recomendation (approval of the application).
Comm ssioners Col eman and Hill, and Chairman Mapes voted in
favor of the notion. Comm ssioner Werling voted against. The
Comm ssi on adopted the additional |anguage offered by
M . Koconis (paragraph 6) and "all other enunerated factors."”

Except for paragraph 6, the Conm ssion's Resolution is
quite simlar to the DRCs Resolution with respect to findings
of fact and conclusions of law, and w thout specific findings of
fact regarding Policy 103.2.4. See Endnote 7, infra.
Comm ssi oner Col eman noved to approve the staff recomendati on
whi ch necessarily included the anal yses perforned by staff in
t he June 6, 2001, Menorandum and which included a discussion of
the facts in light of Plan Policies and LDR s, and specifically
Plan Policy 103. 2. 4.

The Conmission's Resolution requires three conditions:
that Monroe County approve a transplantation plan; that the
County engi neer approve the surface water nanagenent plan; and
that prior to the issuance of a building permt, a Habitat
Conservation Plan containing a restoration plan nmust be prepared
and an 'incidental take' permt be obtained fromthe United
State Fish & Wldlife Service (USFW5). (This latter condition
is in response to a May 5, 1999, letter fromthe USFW5 stating

that the inplementation of the project "wll result in take of
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I isted species protected under the Endangered Species Act of
1973, as amended (16 U . S.C. 1531 et seq.)(ESA))."

| V. Legal Discussion

The Division of Adm nistrative Hearings has jurisdiction
over the subject matter of this proceeding and of the parties
pursuant to Article XIV, Section 9.5-535, MC C. The hearing
officer "may affirm reverse or nodify the order of the planning
comm ssion.” Article XV, Section 9.5-540(b), M C C. The scope
of the hearing officer's review under Article XIV is:

The hearing officer's order may reject or
nodi fy any concl usion of |aw or
interpretation of the Monroe County | and
devel opnment regul ati ons or conprehensive
plan in the planning conm ssion's order,
whet her stated in the order or necessarily
inplicit in the planning comm ssion's
determ nation, but he may not reject or
nodi fy any findings of fact unless he first
determ nes froma review of the conplete
record, and states with particularity in his
order, that the findings of fact were not
based upon conpetent substantial evidence or
that the proceedi ng before the pl anning
conmmi ssi on on which the findings were based
did not conply with the essentia

requi rements of | aw.

ld. "The hearing officer's final order shall be the final
adm ni strative action of Monroe County." Article XIV, Section
9.5-540(c), MC. C

In DeG oot v. Sheffield, 95 So. 2d 912 (Fla. 1957), the

court discussed the neani ng of "conpetent substantial evidence"

and st at ed:
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W have used the term "conpetent substanti al
evi dence" advisedly. Substantial evidence
has been descri bed as such evidence as w |l
establish a substantial basis of fact from
whi ch the fact at issue can be reasonably
inferred. W have stated it to be such

rel evant evidence as a reasonable m nd woul d
accept as adequate to support a concl usion.
: In enploying the adjective "conpetent™
to nodify the word "substantial" we are
aware of the famliar rule that in

adm ni strative proceedings the formalities
and the introduction of testinony common to
the courts of justice are not strictly
enployed. . . . W are of the view
however, that the evidence relied upon to
sustain the ultimate findings should be
sufficiently relevant and material that a
reasonable m nd woul d accept it as adequate
to support the conclusion reached. To this
extent, the "substantial" evidence should

al so be "conpetent."”

Id. at 916 (citations omtted.)

A hearing officer (adm nistrative |law judge) acting in his
or her appellate review capacity is without authority to reweigh
conflicting testinony presented to the Conm ssion or to
substitute his or her judgnent for that of the Conmm ssion on the

issue of the credibility of witnesses. See Haines City

Communi ty Devel opnent v. Heggs, 658 So. 2d 523, 530 (Fla. 1995).

The question before the undersigned is not whether the
record contains conpetent substantial evidence supporting the
vi ew of Appellants; rather, the question is whether conpetent

substanti al evidence supports the findings nmade by the
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Commission. Collier Medical Center, Inc. v. State, Departnent

of Health and Rehabilitative Services, 462 So. 2d 83, 85 (Fla.

1st DCA 1985).
The i ssue of whether the Conm ssion "conplied with the
essential requirenents of |law' is synonynous with whether the

Comm ssion "applied the correct law." Haines City Conmunity

Devel opnent, 658 So. 2d at 530.

Appel l ants contend that, in |ight of the request for
di squalification made by Appellants, Comm ssioner Col eman shoul d
have di squalified hinself fromconsideration of the requested
m nor conditional use.

In the Initial Brief, Appellants recite several statutory
provi sions which, according to Appellants, required
di squalification under the circunstances. Appellants also
contend that they were deprived of procedural due process
because Conmi ssioner Col eman did not disqualify hinmself. In
their Reply Brief, Appellants rely al nost exclusively on their
procedural due process claim

During oral argunent, Appellants' counsel stated that the
Comm ssion was not subject to Chapter 120, Florida Statutes, and
necessarily Section 120.665, Florida Statutes, and that various
ot her cited provisions, such as the Code of Judicial Conduct,
were guidelines to be considered, but were not binding on

Conmi ssi oner Coleman.® In other words, the central issue
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presented in this appeal is whether Appellants were denied
procedural due process.

Under the Monroe County Code, the review criteria are
limted and do not include consideration of whether procedural
due process was afforded by the Conm ssion. See page 28, supra.
Because the decision to grant or deny a permt under the Monroe
County Code is a quasi-judicial action, Appellants may, if they
wi sh, seek review of this final order by filing a petition for a

wit of certiorari with the appropriate circuit court. Board of

County Commi ssioners of Brevard County v. Snyder, 627 So. 2d 469

(Fla. 1993). See also Park of Commerce Associates v. Cty of

Del ray Beach, 636 So. 2d 12, 15 (Fla. 1994). When the circuit

court reviews a decision of an adm nistrative agency under
Florida Rul e of Appellate Procedure 9.030(c)(3), there are three

di screte conponents of its certiorari review, including whether

the adm ni strative proceedi ng has been conducted i n accordance
with the constitutional requirenents of procedural due process.

See Gty of Deerfield v. Valiant, 419 So. 2d 624, 626 (Fla.

1982). See al so Robert Stoky and Ruth Stoky v. Monroe County,

Florida, Case No. 00-0377DRI (DOAH Cct. 12, 2001) at pages 23-
24. Accordingly, Appellants' procedural due process claimis
not consi der ed.

Appel l ants al so contend that the Conm ssion's decision to

approve the mnor conditional use for the |location of the
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el ectrical substation on the proposed site is inconsistent with
t he Pl an.

In the Initial Brief, Appellants cite to several provisions
of the Plan and the LDR s. Appellants' main claimthroughout
this proceeding (before the Commi ssion and in this review
proceedi ng) has been that FKECA s application is inconsistent
with Policy 103.2.4, when strictly construed, and, inplicitly
that the Comm ssion's findings (and ultimate findings of fact
and decision) are not supported by conpetent substanti al
evi dence. ’

"After a conprehensive plan . . . has been adopted in
conformty with this act, all devel opnent undertaken by, and al
actions taken in regard to devel opnent orders by, governnental
agencies in regard to |l and covered by such plan or el enent shal
be consistent with such plan or el enent as adopted.” Section
163.3194(1)(a), Florida Statutes. Local government devel opnent
orders are subject to strict scrutiny in order to assure
conpliance with the duty inposed by Section 163.3194. See,

e.g., Pinecrest Lakes, Inc. v. Shidel, 795 So. 2d 191 (Fla. 4th

DCA 2001) (standard applied in the context of a circuit court
de novo proceeding pursuant to Section 163.3215, Florida

Statutes), cert. denied, 821 So. 2d 300 (Fla. 2002). (The

Record contains a Verified Conplaint submtted on behal f of

32



Upper Keys pursuant to, in part, Section 163.3215. The status
of this matter is unknown. (Record, Pages 209-220)).

In this appellate review proceedi ng, which is not a de novo
proceedi ng, whether the Conm ssion's determ nation, and
necessarily FKECA s application, is consistent wwth the Pl an,
and specifically Policy 103.2.4, is to be determned in |ight of
the standard of review provided in the Monroe County Code and in
light of the evidence, which is not viewed in the |ight nost

favorable to Appellants. See Collier, supra

It is beyond the purview of this review proceeding for the
undersigned to judge the credibility of the witnesses (including
expert witnesses) and to re-weigh the evidence. This is
preci sely what Appellants request.

Based on a review of the entire Record, it is concluded
that there was conpetent substantial evidence to support the
Commi ssion's findings (see Endnote 7) and ultimate decision to
approve the application based on the Cormmission's inplicit
finding that the proposed project is consistent with Policy
103.2.4. There was expert testinony supported by other
conpetent substantial evidence in the Record to sustain the
Conmi ssi on' s deci sion.

DECI SI ON
Based upon the foregoing, the Comm ssion's decision to

approve the mnor conditional use, with conditions, is AFFI RVED
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DONE AND CORDERED this 5th day of March, 2003, in

Tal | ahassee, Leon County, Flori da.

CHARLES A. STAMPELCS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 5th day of March, 2003.

ENDNOTES

'/ See Article XIV, Section 9.5-538, MC.C., for the contents of
the Record, which includes "[a]ll applications, nenoranda, or
data submtted to the [C]onm ssion”™ and "[e] vidence received or
consi dered by the" Comm ssion.

2/ Pursuant to Article VIl, Section 9.5 210, MC.C., the purpose
of this district "is to establish areas that are undi sturbed
with the exception of existing solid waste facilities, and
because of their sensitive environnental character should be
preserved in their natural state.”

3/ The Park was purchased by the State of Florida with the
purpose of maintaining the area as a wildlife preserve. It is
estimated that the State of Florida has spent nore than $155
mllion under several |and acquisition prograns to acquire a
nunber of parcels to protect and preserve significant tropical
hammocks and pi nelands in the Keys and protect one of the

worl d's nost significant coral reef ecosystens. According to
M. Robert J. Lovern, Assistant Division Director, D vision of
State Lands, of the Departnent of Environment Protection
(Departnent), the placenment of an electric substation on | ands
acquired by the state for conservati on purposes is an
"inconpatible use.” M. Lovern suggests that "[i]n choosing
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such a substation site, consideration should be given to

ecol ogical, historical and recreational values, as appropriate.”
(Record, page 247). These comments were nade in a letter dated
June 20, 2001, at a tine when FKECA requested perm ssion from
the Departnent to |locate a substation on state-owned property on
North Key Largo in exchange for the site owned by FKECA in the
same vicinity.

“/  Appellants do not oppose per se the construction of an

el ectrical substation in North Key Largo. Appellants contend
that the chosen site is not the |least environnentally sensitive
l and avail able and that other feasible alternatives exist, e.g.,
on Ccean Reef Club property and | and adjacent thereto. (Record,
page 95).

®/  The County biol ogi st recommended rel ocation of the facility
as close as possible to State Road 905 whil e nmai ntai ning wetl and
set backs and open space ratios within the hammock areas.

®/  Appel | ees contend that recusal of a conmissioner, as a public
officer, is confined to an exam nation of the requirenents of
Section 112.3143(3)(a), Florida Statutes, providing the

ci rcunmst ances when a voting conflict may arise involving a
public officer. Appellants do not argue that this section
applies. Consistent with the disposition of Appellants
procedural due process claim no decision is reached on whet her
Section 112.3143(3)(a), Florida Statutes, applies in this case.

7 Article I'll, Section 9.5-47, MC C., requires the Comr ssion
to provide, in aresolution, "[a] clear statenment of specific
findings of fact and a statenent of the basis upon which such
facts were determ ned, with specific reference to the rel evant
standards set forth in this chapter, including but not limted
to the standards in section 9.5-65." Appellants do not

chal  enge the legal sufficiency of the Resolution in |ight of
Section 9.5-47. The Conmm ssion's Resol uti on contains findings
of fact and conclusions of law. The transcript of the hearing
before the Comm ssion indicates that the notion was to approve
the staff recommendati on on the application and to include
paragraph 6 recited herein at page 26 and "all other enunerated
factors." (Record, pages 200-201). The notion seens to have
necessarily included staff's anal yses of the Plan and LDR s
including Policy 103.2.4, in light of the facts presented to
staff at the tinme the June 6, 2001, Menorandum was prepared.
(The Conmi ssion also had the benefit of considering the evidence
adduced during the public hearing.) It is concluded that the
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June 6, 2001, Staff Menorandum including the portion which

di scusses Policy 103.2.4., which includes the Staff Analysis-
section IV., to the extent it is incorporated by the Comm ssion
as findings of fact, is supported by conpetent substanti al

evi dence.
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NOTI CE OF RI GHTS

Pursuant to Article XIV, Section 9.5-540(c), MCC., this
Final Oder is "the final adm nistrative action of Mnroe
County." It is subject to judicial review by common | aw
petition for wit of certiorari to the circuit court in the
appropriate judicial circuit.

36



